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STATEMENT OF THE CASE
Nature of the Case
After a jury trial, Brandon Grant Gould was found guilty of lewd conduct with a
minor child under the age of sixteen. He subsequently filed three motions for correction
of an illegal sentence pursuant to Idaho Criminal Rule 35 (hereinafter, Rule 35). Those
motions were denied by the district court.

Thereafter, he filed a motion for

reconsideration, which the district court also denied. Mindful of the applicable authority
holding that an illegal sentence must be clear from the face of the judgment and
erroneous jury instructions do not impact subject matter jurisdiction, he asserts that the
district court erred when it denied his motion for reconsideration. This reply brief is
necessary to address the State’s argument that this Court lacks jurisdiction to review
the merits of the district court’s order denying his motion for reconsideration.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Gould’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference.
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ISSUE
Did the district court err in denying Mr. Gould’s motion for reconsideration?
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ARGUMENT
The District Court Erred In Denying Mr. Gould’s Motion For Reconsideration
In its Respondent’s Brief, the State argues that this Court lacks jurisdiction
because Mr. Gould did not file his motion for reconsideration of the district court’s order
denying his third Rule 35(a) motion within 14 days of that order; his notice of appeal
was not timely from that order, and “all of his argument goes to the merits of his third
Rule 35 motion.” (Resp. Br., p.6.) This argument fails for several reasons.
First, Mr. Gould’s notice of appeal was timely from the district court’s order
denying his motion for reconsideration. The district court entered its order denying the
motion on August 16, 2016.

(R., p.90.)

Mr. Gould filed his notice of appeal on

September 12, 2016. (R., pp.92-93.)
Second, Mr. Gould is appealing from the denial of his motion for reconsideration,
not from the denial of his third Rule 35 motion. And, as stated in the Appellant’s Brief,
the district court’s order denying Mr. Gould’s motion for reconsideration relied on its
prior order denying Mr. Gould’s third Rule 35 motion. (App. Br., p.3; R., p.90.) In its
order denying the motion for reconsideration, the district court wrote, “The Court’s prior
order adequately explains why Gould is not entitled to the relief he requests.” (R., p.90.)
Therefore, all of Mr. Gould’s arguments on this appeal necessarily focused on whether
the district court erred when it denied his motion for reconsideration, and the only
support for that denial was allegedly contained in the order dismissing the third Rule 35
motion. The district court adopted that order as its basis for denying the motion for
reconsideration. As such, in order for Mr. Gould to make any argument whatsoever on
appeal, it was necessary to address the district court’s analysis in the order denying his
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third Rule 35 motion as it applied to the arguments Mr. Gould made in his motion for
reconsideration.
Third, Mr. Gould made different arguments in his motion for reconsideration than
he did in his third Rule 35 motion. (See R., pp.56-66, 83-88.) For example, he argued
that the district court’s conclusion—in its order denying his third Rule 35 motion—that
his sentence’s illegality was not clear from the face of the record was not accurate.
(R., p.86.)
For these reasons, Mr. Gould asserts that this Court does have appellate
jurisdiction to consider the merits of the district court’s order denying his motion for
reconsideration.

CONCLUSION
Mr. Gould respectfully requests that this Court vacate his conviction for lewd
conduct with a minor under sixteen and remand his case for further proceedings.
DATED this 27th day of April, 2017.

__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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